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Dear Mr Shewan

!\J

VELLINGTON REGIO 2 : “LATE" STATUS

Introduction

I refer wo your letter and enclosures of 16 February 2000 seeking my opinion on
whether the Wellington Regional Stadium Trust (“the Trust”) constituies a Local
Authority Trading Enterprise (“LATE”) in terms Of the revised definition of the latter
term. introduced Dy the Local Government Amendment Act 1999 and adopted 25 an
element of the income tax definition Of that term, asoin 1999.

Your letter outlines the significance of this issue to the Trugt, the Wellington City
Council and the Wellington Regional Council; the changes to the Income Tax Act
1994 and the Local Government Act 1974 relating to, or affecting, the LATE
definition; rulings by, discussions with, and submissions to the DRepartment with
reference both to the charitable status of the Trust and the significance of the
legislative amendments to which | have referred; and the Department’ s approach, and
reasoning, in relation to the status of the St James Theatre Charitable Trust. The
attachments to your |etter also Set out the advice the Trust has received from timeto
time onthe T.ATE - status issue for the purposes of the Loc¢al Government ACt and the
Income Tax Act.

| have reviewed all of these materials in detail. | do nat imagine that for the purposes
of my present advice it iS necessary to set out a summary of them, or to re-canvass all
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of the ground which they cover. They have, obviously. been of material assistance t0
me for the purposes of my opinion.

Statutory Definition of a LATE

4, By virtue of amendments in 1999 to both the Income Tax Act and the Local
Government Act, the Trust will constitutz aLATE if the Trust is:

“An organisaton that:
fa) operates Atrading undertaking with the intention OF PUrpOSe of making 2 profit: and

(d) issubject to Sgnificant control, directly or indirectly. by one or more |ocal
authorities; ...”

5. I assume far the purposes of this advice that the Trust is subject to “significant
control” by “one Or more tocal authorities’, an assumption fairly justified by the
definition of “significant control” in section §94B¢2) of the Local Government Act.
On this basis, the Trust will constitute a LATE if the Trust operates a “trading
undertaking”, “With the intention or purpose of making a prefit™,

6. It is convenient to deal with these two prerequisites separately.

“Trading Undertaking™

7. The “wrading undertaking™ prerequisite is subject to analysis in a number of the
opinions you have provided to me. The most detailed of those analyses is that set our
in Chapman Tripp’'s letter of 24 January 1997 to the Wellington Regiona Council,
which |etter advised that although no conclusive View was possible, on balance the
“trading undertaking” requirement was not satisfied. A similar view isexpressed ina
number of the other opinions | have considered.

8. I disagree with that conclusion.
i

9. The term “trading wndertaking” IS curently defined in neither the Local Government
Act, nor the Income Tax Act As noted in Chapman Tripp’s advice, it may be the case
that the term was derived from a definition employed, for vnarelzted purposes, within
Part XIT of the T.oeal Gavernment Act prior tO the coming into force of the Local
Government Amendment Act (No 2) 1989. It appears likely, based upon that
definiion and what may be perceived from the background materials to be the
purpose of the introduction of the LATE concept, that the legislature quite
deliberately chase not to define the criteriafor the determination of a LATE status by
reference to a “husiness™ concept. The inference to be drawn from paragraph (d)(iii)
of the “trading undertaking” definition within Part XII is that while “trading
undertakings™ were seen as having a number of “business-like” fzatures, they did not

necessarily constitute a“ business’ themselves.
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(1)

This { seemingly) deliberate stepping away fom full reliance upon a “business’
definition may be a product of the consideration that particularly in non-taxation
contexts there may bC some unecertainty os to the “business” status of activities swhich
athough “business-like” in terms of their scale and organisation, and tha capital and
enterprise behind them, are nevertheless carried on other than for the exclusive goal or
ohjective Of profit. Both kistorically and currently, LATEs eviderce to varying
degreesthis tension in that however “business-like” they appear on apurely obj ective
analysis, they arc virtually without exception carried an for what arc perccived by
their owners or promoters to be “public” purposes. The Trust is no exception.

It may be the cese that the csistence of this public purpose dimension was seen to
make it prudent to avoid theuse cf the term “business™ asaqudlifier or prerequisite to
a LATE stams pursuant to the local government and income tax armeadments
introduced in 1989. At least insofar as the taxarion dimension is concerned, it may
also be the case that the Parliamentary drafisman had in mind observations such as
those of Richardson JinGrieve v Commissioner of Inland Revenus (I 984) 6 NZTC
61,632. Inthat decision. Richardson Jobserved that:

“Some organised commercial operations MNay be embarked upon withowt any
motivation Of profi: making ard it is well settled that such astivities may constitute
trading” (atp 61,688)

and noted that on one conception cf “business” the consideration that such activities
were carried an in “an organised and coherent way” may lead to a “business”™ being
established without reference o purpose or intention. He went on to observe,
however, that “the vast majority” of persens who commit themselves to commercial
ventures in an organised and sustained way have an intention ta carry on the business
for the purpose of making a profit. Since the latter prerequisite forms part of the test
of a“business™ tor taxation purposes, he concluded that;

“Parliament could not possibly have contemplated that a profession, trade,
meaaufacture or undertaking Not cerried on for pecuniary profit could be weated a5 an
assessable activity by ignoring the statutory definition and relying upea the ordinary
Jdictiunary meaning of business’ (et p 61,688).

It is not surprising, perhaps, that in view of these observations Parliament chose a
“trading undertaking” rather then a “business™ concept to avoid LATEs stepping
outside the relevant definitions by reference to arguments based on the pursuit of
“public” as opposed to exclusively profit-oriented objectives.

Whether or not these inferences as to Parliament’s reasoning process are correct Of
not, what is in my opinion ¢lear is that the issue of whether a “trading” enterprise
exists is to be examined independently of any broader “public’ objectives or benefits
of the enterprise in question, and, stating perhaps the same proposition in a different
way, independently of whether the pursuit of profit represents the exclusive or
principal reason for the carrying on of the activity in question. The first extract from
the judgment of Richardson J in Grieve set out in paragraph 11 above, and the Unit4
Kingdom authorities referred to by Richardson J immediately following that extract,




AT T v

14.

15.

16.

17.

18,

it

LUl L B S Y| o Tt Al eI L ) A SO TRV B | ot o i [N

places this issue, in my opinion, beyond real doubt. On the basis of Grieve, the
interpretation Of the term “trading™ must be treated as requiring in the langunage of
Richardson J reference to the extent to which the activity is“organised and coherent”,
congtitutes a “‘commercial operation”, or a “commercial venture’ typified by
commitnent of energy acd enterprise in an “organised and sustaincd way”, The
extent to which the activities axe profit motivated is irrelevant.

Judged by reference to these: criterie, und Dy the defudtion Of both “trade” and
“underfaking” from avariety of legal authorities, | am of the opinion that the activities
of the Trust da congtitute a “trading undertaking”. | elaborate on the supplementary
reasons urderlying that conclusion below.

) “Trading”

The concept of “trade™ or the activity of “trading™ has been the subject of extensive
consideration in thelegal authorities, and particularly those from the United Kingdom,
In that jurisdietion the term “trade” is used largely (but not exclusively) as asubstitute
for the term “business’ in asignificant variety of Acts of both a taxation and non-
taxation character.

Frequently, the term “trade”™ or the activity of “trading” is a defined term in the
relevant legislaticn. Frequently too, stawrory definiticns expand the ordinary
meaning of the term. These considerztions, combined with the further consideration
that the meaning that may be appropriate to the texm in the context of (for example)
hcalth and safety legislation may be inappropriate in a banking, Or income tax, or
trade regulation, context, givesrise to the need for circumspection in applying United
Kingdom definitions of the tzrm. Even those definitions occurmng i an income 12x
context must be viewed with care: it iSobvious from the cases that the term ‘trade” is
flexible and capable of alarge range of meanings.

A number of those meanings would not extend to the activities of the Trust in
constructing and operating the Stadium, or in offering admission to the Stadium for
monetary consideration. These definitions arc those that sec a“trade” or “trading” as
limited to the buying and selling of goods, and having (at least in the particular
context) no extension to services. A number of definitions falling into thisclass are
referred to in sorme Of the opinions from advisers you have made available to me.

Others of the definitions equally cleerly would view the Trust as carrying on atrade or
a trading activity. These are the authorities which have adopted the broader of the
meanings Of the term set cut in Halsbury Vol 27 p 509 as extending to any business
carried on for proflt. It iST think a fair generalisation t0 Say that income |aX cases
have atendency to fall within this more genera class, perhaps for the reason that, also
as a generalisation, their context is a more neutral one than would frequently be the
case with health end safety or other “welfare” legislation in which theissus frequently
arises.
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19.  Whether those generalisations are correct or not, however, it is undoubtedly the case
that decisions of the Privy Council and the House of Lords have in recent times
adopted an expansive interpretation of the term “trade”. In the decision of the Privy
Council on appeal frem Hong Kong in Kowloon Stock Exchanee Limited v Inland
Revenue Commissioners[1985] 1 All ER 205, for example, Lord Brightman for the
Privy Council adopted the wide definition earlier laid down by the House of Lords in
Ransom v Higgs [1974] 3 All ER 949. All judgments of the Law Lords in the latter
cast saw the term in itz ordinary usage as being free of limitations or constraints
which perhaps inhered in the texm in older cases, Lord Reid, for example, defied the
term as.

“... commonly used to denote operations of acommercia) character by which a treder
providesto custorers fOr reward seme kind of goods or services” (at p 95.5).

Lord Wilberforce in the same case commented at p 964 & at “trade involves, normally,
theexchange of goods, or services, for reward . ..” (at p 964).

20.  These authorities, and a significant number of others which might be cited,
demonstrate. that at |east in some contexts the terms “trade™ or “trading” contain no
limitation by reference to the supply of goods, or the requirement of buying and
selling goods in the manner commonly understood by the term “trader”.

21.  Itisin my opinion prudent for the Trust to assume that the interpretation taken in
Ransom v Higgs and Kowloon Stock Exchanee would be held to be highly persuasive
by a New Zealand tax court considering this issue. That conclusion arises not only
because of the authority of the decisions in question, but for two further
considerations.

22.  Thefirstisthat it is very difficult to see how in scheme and purpose terms, any
limitation which treated the concept of “trading” as limited to organisations buying
and selling goods, and therefore as not extending to organisations involving the
provision of services for aconsideration, could be justified. ThisSis not to doubt that
the |anguage of a statute is to be interpreted in accordance with its ordinary usage, and
that ordinary usage is not to be distorted by reference to perceptions of the purpose of
the legislation. Itis, rather, to say that when arangelof meanings of aword or term is
legitimately open, the ordinary usage meaning from within that range which is
perceived to best accommodate Parliament’s likely intention should be adopted.
Given that as a matter of public and Parliamentary record many, perhaps most,
LATEs are service, rather than goods, providersit is difficult to see why the narrower
interpretation would be held to be adopted.

23.  Thesecond consideration relates to the history of the ‘trading undertaking” term, and
in particularly the considerations described in paragraphs 1 1-12 of thisletter. While
clearly far from decisive, those considerations offer some support for the conclusion
that the range of organisations intended to fall within the general ambit of the LATE
concept were those exhibiting “business-like” features or characteristics. Into that
general category the operations of the Trust wouid clearly fall.
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24.  For these reasons, it is in my opinion substantially more likely than not that the
activities of the Trust constitute “trading”.

(i3) “Undertaking™

25.  The*undertaking” component of the “trading undertaking” phrase givesrise to no real
difficulty. In virtually all definitions of that term in the cases, it is treated as being
synonymous with or analogous to a “business’. That accords in my view with the
common usage, and dictionary, meaning of the term. I know of no conceivable
interpretation of the term “undertaking” which would not extend to the operations of
the Trust.

(it))  Result if “Business” Yest Inheres in “Trading Undertaking”

26.  Inparagraph 11 of this opinion, I note the possibility that the definition of a LATE in
terms of a“wading undertaking”, may have been the product of adeliberate decision
not to employ a“business’ as opposed to a “business-like™ criterion in order to close
off arguments which might otherwise be available to local authornities or to LATEs to
the effect that the purpose behind the carrying on of the relevant activities was not that
of profit.

27. For the sake of completeness I note that were the matter seen to be of relevance, the
status Of the Trust would’ not in my opinion be materially advanced even if the
Commissioner were obliged to establish that the conventional income tax “business’
test was in fact inherent within the “*trading undertzking” criteria.

28.  As| notein paragraph11l, a “business’ for income tax purposes requires evidence that
the aade or undertaking in question is “carried on for pecuniary profit”, It well-
established as a matter of New Zealand income tax law that the phrase “for” in this
definition points not to- purpose or objective, but to intention. Accordingly, it is
settled law in New Zealand that the carrying on of commercial operationsin a matter
which objectively viewed represents the “exercise of an activity in an organised and
coherent way” (Grieve at p 61,685) will constitute a business even if the purpose for
which that activity is carried on is not profit-making. Rather, it is sufficient that the
intention Of the person carrying onahat activity is peduniary gofit i S basis
that McCarthy 3was ablein G v Commissioner of Inland Revenne (1961 ] NZLR 994
to conclude thar the activities of an evangelist carried on for the purpose of promotion
of the gospel nevertheless constituted a “business™ in incors tax contemplation since
it was carried on with the intention of profit-making.  This approach, and
interpretation, was approved of by the Court of Appeal in Harley v Commissioner of
Inland Revenue [1971] NZLR 482 and by the same Court in the Grieve decision,
notwithstanding Richardson f's recognition in the larter ¢ SN that “in an ordinary
dictionary sense ‘for’ might perhaps be considered to point more directly to purpose
or object than to intention” (at p 61,688).
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Applying these authorities o the current situation, it is clear from the terms of the
Trust Deed that the overall objective of the enterprise or undertaking contemplated by
that Deed is not pecuniary profit, but is rather the planning, construction and operation
of the stadium as a sporting and cultural venue for the benefit of the public of the
Wellington region. The consideration that, pursuant to paragraph (c) of clause 3.1 of
the Trust Deed, these purposes are to be carried out on a prudent commercial basis in
order to ensure that the Stadium is a* successful, financially autonomous community
asset” does not itself establish that the purpose or objective of the Trust is pecuniary
profit notwithstanding that the “prudent commercial basis’ provision isitself an object
rather than a power. A fair and balanced view of clause 3.1 does not justify, in my
view, any conclusion that the purpose of ® he Trust operations is pecuniary profit, as
opposed to it being a purpose that the construction and operation of the Stadium for
the public benefit be carried out on such a prudent commercial basis.

That said, itisin my view equally clear that when the focus of the inquiry shifts from-
the purposes or chjectives of the Trugt, to the intention of the Trust in carrying on the
mandated activity, a significantly different conclusion results. Much of the
empowering/machinery provisions of tie Trust Deed focus upon issues of financial.
management and control. Not surprisingly, the Funding Deed between the Wellington
City Council, the Wellington Regional Council, and the Trust has financial issues as
its virtual sole focus. By analogy with the G v Commissionerof Hiland Revende
decision, it would be difficult in these circumstances to conclude that on an Hatertier
focus the “ pecuniary profit” element was not satisfied.

For the reasons earlier noted, however, it is not important to reach any concluded view
of this issue in the context of the “trading undertaking” prerequisite, | therefore

reserve a full discussion of it to the next section of this letter.

“With the intention or purpose of making a profit”
() Preliminary Observations

As a preliminary point, | note my agreement with the PricewaterhouseCoopers
submissions to the Inland Revenue Department of the need for the intention or
purpose to be the dominant intention or purpose behind the relevant activity. This
result would appear to follow clearly from the decision of the Court of Appeal in
Commissioner of Inland Revenue V Watkeo[1$63 N2LR3®H.t it i s a
proposition which appears to be accepted by the Department in its 22 October 1999
letter to you with reference to the St James Theatre Charitable Trust.

(1)  LATE Definition - “Purpose”

It is of course settled law for New Zealand income tax purposes that a significant
difference exists between an “intention” and a“purpese™. That distinction was first
articulated in its modern form in the judgment of Barrowclough CJ in Plivamer v

Commissioner of inland Revenue [1958] NZLR 147. The intention/purpose
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dichotomy was both approved of, and relied upon, by the Court of Appeal in its
decision in Walker and by the Court of Appea 1n the Crieve. decision at p 61,688.
The dichotomy must also he regarded as cemented by its adoption in legislative
drafting since the dacisions in Plimmer and Walker.

Ac | earlier note, it s in my view highly unlikely that the dominant purpose
underlying the operation by the Trust of the trading undertaking represented by the
Stadium is the makirg of a profit. In both Plimmer and Walker no such deminant
purpose was held to exist on facts which in my view were significantly more
ambivaent on that issue than those atrending the operations of the Trust.

(i)  LATE Definition - “Intention™

A differsmt vfew ishowevsr, iu ray opinion, required with reference to the “intention™
element of the LATE definition.

The “intention” inquiry is a more numowly-focused inquiry than that of “purpose”.
“Purpose” involves abroad-ranging investigation into the reasons why the taxpayer is
engaged in the activity in which it isengeged. An “intention” inquiry ismore directed
to what the taxpayer actually does in pursuit nf thnse broader objectives.

Clearly, it is no znswer to ataxpayer who intends to make a profit that no issue Of an
intention Of profit-making would arise if the 1axpayer did not have ‘broader purposes
to pursue. While it will very frequently be the case on a causation analysis that the
taxpayer is only engaging in the activities in which it iS sngaged to promote the
relevant pUrposes, a taxpayer intending to make a profit cannot be excused of any
liability attendant upon that holding by pointing (correctly in many cases) to the fact
that it would net bc engaged in those SCtivitiec at all were it not for its wish to
promote its non-profit purposes.

Inthe G case, for example, it is apparent that NO iSSUe of carrying on  the activities for
pecuniary profit weuld have arisen unless, for non-profit purposes, the taxpayer bas
sought to promote those purpases. Similarly, 1t 1s clear with reference to the facts in
the Walker aa<e that the taxpayer would never have acquired the Jand ultimately sold
and on the profits of which the tax case focused, unless the taxpayer had been
pursuing a broader objective unrelated to profit-making. And SO too with Plimumer
and virtually all other relevant intention/purpose New Zealand cases.

Rather, the New Zealand cases necessarily require an approach which puts the
purposes (Whether profit-making or non-profit-making) to one side, focuses upon the
activities actuatly conducted, and asks with referance to those activities whether the
intention to make a profit existed.

(iv)  Impact of “Purpose” on Level of Profits
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40.  What the cases do not explicitly address is the legal/income tax position in
circumstances where the purposes have a direct impact upon the way in which any

intention to make a profit is manifest or upon the level of profit derived. It is
convenient to address that issue at this point.

41.  Take as a hypothetical situation a charitable trust to establish a public amenity.
Suppose that in the interests of promoting use of the facility, and for making the
facility available to as broad a range of members of the public as possible, the facility
is operated as a matter of deliberate policy on a “subsidy” basis with the result that a
less-than-mé& et rate of admission ischarged.

42.  Inthis hypothetical case it is impossible to segregate fully the “purpose” inquiry and
the “intention” inquiry in the manner that the reported legal authorities appear to
Contemp| ate, for the reason that the “Intention to mzke a pI’Ofit" inquiry cannot
sensibly be considered in isolation from the consideration that at ieast with reference
to their level, profits arising from the activity are at a lower amount than if the
deliberate decision to subsidise admissions had not been made.

43.  Itislessthan completely clear how this issue would be dealt with by the New Zealand
Courts in accordance with the purpose/intent analysis earlier described. Beyond
doubt, the deliberate decision to subsidise admissions by the charging of aless than
market rental must be relevant to the issue of the intention of the taxpayer in carrying
out the activity. The critical issue, however, is whether in tie hypothetical example
taken, the impact of the public benefit purposeis such as to provide a basis for the
taxpayer’s contention that no dominant intention to make a profit can exist in the
circurnstances described

44. I have considered thisissue with care. While the information available to me does not
suggest any “subsidy” of the character taken in this example attends the operation of
the Stadium, the fact remainsthat if it is possible to develop anew or different class of
case at the conceptual level to that class dealt with in the existing authorities, abasis
might exist for requiring are-analysis of the conventional (and unhelpful) approach.

45.  On full reflection, however, | do not think it is likely that a New Zealand court, and in
particular the New Zealand Court of Appeal, would regard the example as possessing
sufficient force to reguire a re-examination of the existing legal authorities, Rather 1
think it more likely than not that a court would hold that the clear impact of purpose
upon the taxpayer’s intention did not, in the last resort, alter the fundamental nature of
the question raised by the “intention of making a profit” criterion. In my opinion, a
court iSlikely to accept that a range Of considerations may be taken into account in the
setting of a particular charge for services, including altruistic considerations, but that
the question in all eases remains the same: did the taxpayer have the (dominant)
intention of making a profit in income tax contemplation as opposed to the (dominant)
intention of (say) operating at aloss, or a purely break-even point. If the answer isin
the affirmative, then the prerequisite would be satisfied, notwithstanding that. different
taxpayers, in different circumstances, pricing their services by reference to different
considerations. may have made a greater (or a smaller) ‘profit’.
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V)  “Profit”

What then is the “profit” which must be intended? In Grieve, Richardson J held on
this issue:

“In ordinary usage a profit is a net figure. It is the surplus over cost. The more
diffieult question is to determine what ingeings and outgoings are to be taken into
acsount in deciding whether a pecuniary profit is being sought. Such a profit cannot
sensibly b& equated with the prafit for tax purposes which. depend upon the shifting
sands of amost endless amendments 1o the incentive provisions in the legislation.”
(at p 61,691).

As amatter of probability, then, the query posed by the LATE definition is whether or
not the intention of the Trust was to derive a profit in what is (essentially) an
accounting rather than 3. tax sense. With reference to the analysis in paragraphs 40-44
above, if the extent of the subsidy or less-than-market charge for services is such that
the activity/charity in question aims to do no more than cover accounting costs, N0
intention of profit-me will as a factual matter be present. A similar result must
follow if the (financial accounting derived) budget predicts a l0ss, or break-even
excluding depreciation with the revenue loss in the first of these cases or the capital
loss in the second of these cases being made up by (for example) further capita
contributions from the setdors of the charity. But if the financial accounting
projections forecast a profit after taking into account depreciation, then presumptively
aprofit will be treated as being intended for the purposes of the taxation legislation
and the intention behind the making of that profit, at that level, will be a dominant
intention.

As a matter Of fact or evidence, the latter position obtains in the present case. (I
discuss the relevant considerations in paragraphs 52-54 below).

(vi)  The Grieve “Two-fold Inquiry”

This conclusion is confirmed by that further section of the_Grieve judgment in which
Richardson J articulates the: “twofold inquiry” to be conducted to determine whether
or not the “business’ criterion is sadsfied. While for reasons earlier noted the
“business’ criterion is not dire'ctly invoked within the LATE definition, it must in my
opinion follow that if the “business” criterion was satisfied on the present facts, then
the LATE definition must also be satisfied.

Richardson Jdefined the “twofold inquiry” asbeing:

“... as1o the nature of the activities carried on and asto the intention Of the taxpayer
in engaging in those activities. Statements by the taxpayer as to his intentions are of
course relevant but actions will often speak louder than words. Among the matters
which may properly be considered in that inquiry are the nasure of the activity, the
period over which it is engaged in, the scale of operations and the volume of
transactions, the commitment of time, money and effort, the pattern of activity, and
the financial results” (ar p 61,69 1).
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After commenting that someinsight ruight beafforded into the first of these inquiries
by the pattern of aztivity in other “businesses™, Richardson J concluded:

“Howevar, in the end it isthe charactee and circumstances of the particular ventue

which are critical. Businssses do not ¢case t0 be businesses because they are carned

On idipsyncratically Or inefficiently or unprofitebly, Or because the raxpayer derives
personal satisfaction from the venture” (at p 61,691).

As T have commented earlier in this opinion the “nature of the activities carried on”
appears, clearly, to support the existence of a “business’. Conslderations of the scale
of the enterprise, the commitmenrt of time, money and ¢ffort, the long-term nature of
the enterprise and the like support both the existence of an “undertaking” and (subject
1o intention) a"business™.

With reference to the “intention” element of the “two-fold inquiry”, and again
consistently with my earlier commeuts, | find it very difficult to sec how the Trust
would be in a position to contend that an intention to make a profit did not exist. One
of the objects of’ the Trust isto administer the Stadium on a prudent commercial basis
so that It IS a successful, financially autonomous community asset. Further, and
predictably, there is a heavy emphasisin the Trust Deed on financial aspects of the
Trust’s operatior, and on what might be described us itScontingeat object or purpose
to repay Wellington City Council and Wellington Regional Council advances. The
Funding Deed of 30 January 1998, consistently with the terms of clause 3.1 (€) of the
Trust Reed, imposes an “every €ffort” obligation upon the Trust to reduce and
ultimately repay the Councils’ advances, as well as imposing 2 range of financial
disciplines and reporting obligations upon the Irust. in discharge of one of those
reporting ohligations, the 1999/2000 Westpac Trust Stadium Business Plan projects
surpluses of intome aver expenditure (including depreciation) within its S year
Summary Statement w 30 June 2004, These “profits” must be regarded ac
“intentional”, and the intention to make them, at the levels stated, by definition
dominant.

The 1999/2000 Business Plan al so stresses the 12 month cbjective of the Stadium
operating to budget levels from the time it opens, and asan objective for the 3-5 year
period to maximise revenue eaming opportunities  And the 5 year Strategic Plan
treats ag-an objective the achievement of budgets for each of the next 3 years with the
outcomeof substantial debt reduction,

A dominant intention to make a profit isin this context clearly established as a matter
of evidence.

(vii) Amendment to Trust Deed

The third paragraph on page 8 of your ] 6 Febmary 2000 letter asks whether it would
assist the Trust's case if the objects of the Trust set out in the Trust Deed were
amended to stipulate that there IS no profit-making intention or pUrpose.
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57. | doubt whether any such change would be of material assistance. While the terms of
clause 3.1(c) assist the case for the Commissioner in contending for an intention to
make a profit, the Commissioner’s case rests NOt on that provision alane, but on the
rangeof consicerations summarised in paragraphs 52 - 54 above. Such isthe cogency
of *hose considerations in support of the “intent to make a profit” proposition, that
deletion of elause 3.!(c) would be largely immaterial. The possibility that clause
3.1(c) might not only te deleted, but subsdiuted for by a provision disavowing an
intention (or purpose) of profit-making would, even if acceptable t0O the parties, be as
likely to be prejudicial as beneficial in that it may well engender a cynical response
from both the Cemmissioner and the Cows. That cynicism would arguably be well-
justified given that the other provisions of the Trust Deed, the Funding Deed and the
Business and Strategic Plansreferred to in paragraphs 52 and 53 would cast real doubt
upon any profit-dissvowa amendment. The shiort point is that more fundemental or
thoroughaoing changss would be nscessary to the financia structure and financial
philosophy of the Trust before an amendment of the character To which you refer
would have my substantive effect at al.

(viii) United Kingdom Authorities

58.  For completeness, I note that | have considered the United Kingdom authorities
referred to in your letier of 9 August 1999 to the Depariment on behalf of the St James
Theatre Charitable Trust, and in particular the decisian of the House of Lords in
Trustees of the National Deposit Friendlv Seeiety v Skearess Urban District Council
{19581 2 All ER 601. In that decision, Lord Denning commented:

“Many charitzble bodies, such as colleges and religious foundations, have large
funds which they invest at interest in stocks and shares, or purchase land which they

let at aprofit Yet they are not established er conducted for profit. The reason is

because their objevts are to advance education or religicn az the cace may be, The
vesting of fundsis not one of their objects proparly so called, but only a means of
achieving those objects. SO here, it seems to e, thay, if the makiag of profit is not
one OF the main abjects Of an organisarion, butis enly asubsidiary objest - that isto
say, if it is only ameans whereby its inain objects can be furiligred or achieved - then
itisnor established or conducted far profit.”

59. ; This extract might reasonably be regarded by the Tmst a8 a description of the
relationship between the Trust’'s purposes and the derivation of profit At best, the
derivation of a profit is bst a subsidiary purpose of the Trust, suburdinate to its
broader purpose of constructing a high class stadinm for tie benefit of residents of the
Wellington region, That acknowledged, however, it is clear from the above extract
that the House of Lords in the Nations] Deposit Friendlv Society case saw the word
“for” in the phrase “conducted for profit”, as requiring a purpose inquiry rather than
an intentioninquiry. Consistently with the cbservations of’ Richardson Jin Grieve, it
is ennceivable that the word “for” profit iN the New Zealand “business’ definition
might also, once, have been interpreted as requiring a purpose rather than an intention
focus. If the termm had in fact weeivesl a purpose interpretation in the sarly New
Zealand cases, then the purpose/intention dichotemy which has underpinned both
subsequent judicial decisions, and the style and content of legidlative dratting
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(including the relevant LATE definition), might never have developed, But as earlier
noted, Yew Zealand law must be regarded as having embarked upon a significantly
different course to that of United Kingdom law in this respect. The National Depodit
Frendly Society case, and other “for profit” United Kingdom cases, do not represent
the law of New Zealand.

Summaryof ¢ e
60.  Inmy opinion, the Trust:
(a)  operatesatrading undertaking;
(b)  with the intention of making a profit;

and is, accordingly, a“LATE" for the purposes of the current definition within the
Local Government Act. While in the absence of authoritative judicial interpretation,
these conclusions must be ones of opinion only, | see the case for the Commissioner
in roaintaining them as being very significantly stronger than the case available w the
Trust in resisting them,

61.  Ihavein this opinion focused on the technical issues on which my advice was sought,
to the exclusion of other issues such as any steps which might be available to the
Trust to avoid the implications of sLATE status. | have not considered that or related

structuring issues at all. Should you wish me to do so, you will no doubt advise to
that effect.

Yours fathfully

ﬁ._o( ~T
7
Lindsay McKay
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